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WORKING IN TEAMS 
 

It is now extremely common for REALTORS® within a brokerage firm to work 
as teams.  As a part of this practice, the team members adopt a team name.  It 
would appear that the next evolution in the process is for the team to advertise 
itself as a team.  It should be noted that these “teams” are not licensed as real 
estate brokers under Article 25 of the Michigan Occupational Code and related 
rules (the “License Law”).  During the past year, the same question often arose 
with respect to whether a certain form of team advertising was lawful under the 
License Law or was potentially in violation of NAR’s Code of Ethics (the “Code”). 

The question arose as to “For Sale” signs which prominently displayed the 
name of the team and the telephone number at which the team may be reached 
with, on the same sign, the broker’s name and address or telephone number in a 
lower corner of the sign in a size and font which arguably could be read only by 
someone standing a couple feet away from the sign (the “Team Advertising”). 

 
The License Law 

 
As most REALTORS® are aware, the License Law does not contain 

extensive regulations with respect to advertising by licensed real estate brokers 
and salespersons.  Rule 339.22329 is the primary source for regulation of 
advertising.  This rule provides in pertinent part: 

 
 (1) Except as provided in subrule (2) of this rule, all 
advertisements to buy, sell, exchange, rent, lease, or mortgage 
real estate or business opportunities by a broker shall include 
the broker’s name as licensed and telephone number or street 
address.  All advertising shall indicate affirmatively that the 
party advertising is a real estate broker. 
 

*     *     * 
 
 (3) Except as provided in subrule (4) of this rule, 
advertising by a salesperson or an associate broker shall be 
under the supervision of, and in the licensed name of, the 
individual’s broker. 
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(the “Rule”).  Obviously, the question was whether the arguably obscure 
placement of the name of the broker and her address or telephone number on the 
Team Advertising complied with the Rule. 

In trying to provide an answer to this question, various communications with 
the Department of Labor & Economic Growth (“DLEG”) occurred.  DLEG is the 
governmental entity charged with administering and enforcing the License Law.  
DLEG has neither formally nor informally formulated any opinion as to whether the 
Team Advertising violates the Rule.  Further, we reviewed communications with 
persons within DLEG which appear to indicate that there is inconsistency within 
DLEG with respect to whether the Team Advertising violates the Rule. 

The Rule requires that all advertising “indicate affirmatively” that the party 
advertising is a real estate broker and that all advertising by a salesperson shall 
be in the “licensed name of the individual’s broker.”  A review of Michigan case 
law and authorities nationwide was undertaken to determine if there was any 
particular legal meaning of the use of the term “affirmatively” in the Rule.  It was 
concluded that the use of the word “affirmatively” in the Rule simply means that 
the broker’s name and address or street number has to be on an advertisement, 
nothing more.  The use of the term “affirmatively” in the Rule appears to be 
superfluous.  The same conclusion was reached with respect to the requirement 
that all advertising by a salesperson shall be in the “licensed name of the 
individual’s broker.”  It would appear that compliance with this requirement would 
be met by providing the broker’s name and street address or telephone number 
somewhere within the advertisement. 

There being no Michigan law on point, we reviewed the law of fourteen (14) 
states that have adopted regulations substantially similar to the Rule.  None of 
those states provided any judicial precedent for interpretation of the Rule.  More 
importantly, three (3) of the states had regulations which specifically addressed 
the question regarding the relative size of the agent’s or team’s information 
versus the size of the broker’s information. 

 
Pennsylvania regulation 35.305(c) provides: 
An advertisement by an associate broker, [or] salesperson . . . 
shall contain the business name and telephone number of the 
employing broker.  The names and telephone numbers shall be 
of equal size. 
 
Indiana regulation 1-1-26 provides: 
Any display, classified advertising, [or] signs . . . which carries . . . 
a licensee’s name must contain the name of the principal 
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broker or firm with whom the licensee is associated, and, 
except for business cards, said principal broker or firm’s name 
must be in letters larger than those used in advertising the 
licensee’s name. . . .  A licensee . . . shall use no advertising 
where only a post office box number, telephone number, or 
street address appears. 
 
Finally, Georgia regulation 520-1-.09 provides: 
(6)(a) Any firm using a trade name or any franchisee in 
advertising specific properties for sale in any media [must] 
clearly and unmistakably include said firm’s name as registered 
with the Commission in a manner reasonably calculated to 
attract the attention of the public.  The firm’s name shall 
appear adjacent to any specific properties said firm advertises 
for sale so that the public may unmistakably identify the firm 
responsible for the handling of the listing of the specific 
property.  In advertising a specific property or properties for 
sale . . . the name of the licensed firm offering the property . . . 
shall appear in equal or greater size, prominence, and 
frequency than the name or names of any affiliated licensees 
or groups of licensees. 
 

The absence of similar provisions in the Rule precludes us from forming any 
opinion that Michigan law imposes any requirements as to advertising other than 
a requirement that the real estate brokerage firms’ names and street address or 
telephone number appear somewhere within the advertisement.  We are unable 
to conclude that there are any size or prominence requirements imposed by the 
Rule or otherwise.  An amendment to the Rule containing language similar to 
those quoted above from Pennsylvania, Indiana or Georgia would be necessary to 
impose any such requirements. 

 
Code of Ethics 

 
We reviewed several advertisements, including websites, maintained by 

teams which prominently displayed the name of the team but contained no 
reference to the real estate brokerage firm with whom the team is affiliated, 
other than a depiction of the firm’s logo or a listing of the firm’s name and address 
or telephone number in small type at the bottom of the website.  The guidance 
provided by Standard of Practice 12-5 indicates that one or more of these 
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websites may constitute a violation of Article 12 of the Code.  Standard of 
Practice 12-5 provides: 

 
REALTORS® shall not advertise nor permit any person employed 
by or affiliated with them to advertise listed property in any 
medium (e.g., electronically, print, radio, television, etc.) 
without disclosing the name of that REALTOR®’s firm in a 
reasonable and readily apparent manner. 
 
Further, Standard of Practice 12-9 provides: 
 
REALTOR® firm websites shall disclose the firm’s name and 
state(s) of licensure in a reasonable and readily apparent 
manner. 
 
Websites of REALTORS® and non-member licensees affiliated 
with a REALTOR® firm shall disclose the firm’s name and that 
REALTOR®’s or non-member licensee’s state(s) of licensure in a 
reasonable and readily apparent manner. 
 

Certain of the examples of Team Advertising, on signs, in print or in the 
electronic media, could be determined to be in violation of Article 12 on the 
basis that the name of the REALTOR®’s firm is not “reasonably and readily 
apparent” to anyone viewing the advertisement.  However, under the Code of 
Ethics, such a determination can only be made on a case-by-case basis. 

 
Conclusion 

 
In sum, if teams are going to be required to display the name of their broker 

more prominently, it would appear there would need to be a change in the 
License Law similar to the rules and regulations cited above for Pennsylvania, 
Indiana and Georgia.  Obviously, teams’ compliance with the NAR Code of Ethics 
must always be determined upon a case-by-case basis. 
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THREATS OF LAWSUITS 
 

Unfortunately, members occasionally become so upset with their local 
association that they threaten to sue the association.  These types of threats 
typically arise when the member either believes he or she is being unfairly forced 
to participate in a professional standards proceeding or does not like the result of 
a professional standards proceeding.  While the vast majority of threats never 
actually end up in litigation, unfortunately, a member did in fact initiate litigation 
against the West Michigan Lakeshore Association of REALTORS® (“WMLAR”).  
Fortunately, WMLAR obtained a result in the case that should significantly help to 
reduce risk to all local associations within Michigan. 

As an aside, REALTORS® are well aware that the Code requires that 
associations treat all ethics proceedings confidentially.  In this instance, however, 
the REALTOR® in question disclosed all the facts in the case in a public forum when 
he filed the litigation, and WMLAR was required to respond in order to defend 
itself.  Everything disclosed in this article is now a matter of public record. 

The facts that led up to this case against WMLAR are straightforward.  
REALTOR® Dean Borland (“Borland”) became a member of WMLAR in July 2002.  In 
doing so, Borland, in his application for membership, expressly agreed to “abide by 
the Code of Ethics of the NATIONAL ASSOCIATION OF REALTORS® and the 
Constitution, Bylaws and Rules and Regulations of [WMLAR], the State Association, 
and the National Association of REALTORS®.  As a result of his WMLAR membership, 
Borland was able to advertise properties both for sale and for rent using the 
copyrighted REALTOR® logo and WMLAR’s multiple listing service. 

In September 2005, an ethics complaint was filed with WMLAR against 
Borland by Edward and Kathleen Butler (the “Butlers”).  The Butlers are members of 
the public who had rented a vacation home through Borland.  The Butlers’ 
complaint alleged that Borland had made various misrepresentations about the 
location of the vacation property that he rented to them and had otherwise 
mishandled their account.  The Butlers claimed that Borland’s listing of the 
property they rented in the multiple listing service maintained by WMLAR 
contained deceptive terms. 

WMLAR processed the Butlers’ ethics complaint against Borland through the 
procedures set forth in NAR’s Code of Ethics and Arbitration Manual, as amended 
to comply with Michigan law (the “Manual”).  A hearing was held, at which 
Borland was afforded a full opportunity to present evidence and cross-examine 
witnesses presented by the Butlers, as specified in the Manual.  Upon completion 
of the hearing, the hearing panel found Borland to be in violation of Articles 1, 2, 
11 and 12 of the Code of Ethics.  The hearing panel imposed the following 
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sanctions:  (a) a letter of reprimand be placed in Borland’s file; and (b) Borland 
must complete a course entitled “Ethics for the Real Estate Property Manager.”  
Borland appealed the hearing panel’s decision to WMLAR’s Board of Directors.  
Borland retained legal counsel for his appeal to WMLAR’s Board of Directors.  He 
claimed before WMLAR’s Board of Directors that WMLAR lacked jurisdiction to 
hear the Butlers’ complaint because Borland’s property management of rental 
and vacation property to the Butlers is not a real estate transaction covered by 
the Code of Ethics.  This argument was considered and rejected by WMLAR’s 
Board of Directors, and the decision of the hearing panel was upheld. 

Borland then commenced a lawsuit against WMLAR in the Ottawa County 
Circuit Court.  In his litigation, Borland sought a declaration from the Ottawa 
County Circuit Court that WMLAR had no authority to process and hear the 
Butlers’ ethics complaint because “the rental and management of transient 
vacation accommodations does not constitute a transaction in real estate” and 
that the Code of Ethics “does not apply to Plaintiff’s [Borland] entire life, but 
rather his conduct as a REALTOR® while completing a transaction in real estate.” 

WMLAR did not take the position in the litigation that the Code of Ethics 
applied to Borland’s entire life.  WMLAR did take the position that the 
management and rental of transient vacation accommodations is in fact a “real 
estate transaction” under the Code.  WMLAR further took the position that the 
Code of Ethics is much broader and covers far more than a REALTOR®’s conduct in 
a “real estate transaction.”  WMLAR took the position that the Code of Ethics not 
only applies to a “real estate transaction,” but also to any “real estate-related 
activity.” 

WMLAR also contended that the litigation initiated by Borland constituted 
nothing more than an internal matter involving membership in a fully voluntary 
trade association.  By agreeing to be a member of the REALTOR® organization and 
of WMLAR, Borland had agreed to be bound by the decision of WMLAR and to 
waive any cause of action arising from that decision. 

The Ottawa County Circuit Court found that Borland had been engaged in a 
real estate-related activity which fell within the Code of Ethics; thus, it granted 
WMLAR’s motion for summary disposition.  Borland then appealed the decision by 
the Ottawa County Circuit Court to the Michigan Court of Appeals. 

On appeal, WMLAR argued, among other things, that its conduct in this 
case was not subject to judicial review in light of the waiver provision contained 
in the Manual, which states: 

 
Every member, for and in consideration of his right to invoke 
arbitration proceedings and to initiate complaints under the 
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Code of Ethics as a member of the NATIONAL ASSOCIATION OF 
REALTORS®, hereby waives any right of action against the 
Board, any Board member, or any member of a Hearing Panel or 
tribunal arising out of any decisions, determinations, or other 
action taken or rendered under these procedures in the 
absence of willful or wanton misconduct.  Further, as a 
condition of continued membership, every member expressly 
waives any cause of action for libel, slander, or defamation 
that might arise from the filing or consideration of any ethics 
complaint or arbitration request. 
 

(the “Waiver”).  On December 11, 2007, the Michigan Court of Appeals issued its 
decision.  A copy of the decision is attached to this article.  In finding in favor of 
WMLAR, the Michigan Court of Appeals held: 
 

The WMLAR hearing panel held a hearing with regard to the 
complaint about the rental property in question.  After the 
hearing panel found grounds to sanction plaintiff [Borland], 
WMLAR’s Board of Directors entertained plaintiff’s appeal and 
ultimately denied it.  Plaintiff then attempted to circumvent 
WMLAR’s internal procedures by filing a complaint in the circuit 
court.  However, by voluntarily joining WMLAR, plaintiff agreed 
to be bound by the Code of Ethics.  The Code specifically 
provides that a member “hereby waives any right of action 
against the Board, any Board member, or any member of a 
hearing panel or tribunal arising out of any decisions, 
determinations, or other action taken or rendered under these 
procedures in the absence of willful or wanton misconduct.” 
 

The Court of Appeals analyzed the effect of the Waiver as part of the contract 
between WMLAR and Borland with respect to his membership in WMLAR.  In 
construing this contract, the Michigan Court of Appeals held: 
 

The waiver provision at issue here is unambiguous and clearly 
reflects an intent to bar a lawsuit such as the one initiated by 
plaintiff [Borland].  Indeed, there was no evidence of “willful or 
wanton misconduct” on the part of WMLAR, and plaintiff’s 
complaint does not even allege such conduct.  Under the 
circumstances, plaintiff simply cannot circumvent the Code of 
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Ethics and the rulings of WMLAR by resorting to a lawsuit in the 
circuit court.  WMLAR was entitled to summary disposition. 

 
In obtaining this decision from the Court of Appeals, WMLAR achieved the 

broadest victory possible, i.e., a determination by the Court that the Waiver was 
effective and that a member may not circumvent the Code of Ethics by resorting 
to a lawsuit in the circuit court.  In the absence of willful or wanton misconduct by 
a local association, the Waiver effectively protects against risk of lawsuits arising 
from a local association’s handling of professional standards proceedings with 
respect to arbitration or ethics.  Obviously, great care should be taken to adhere 
to the procedures set forth in the Manual so there can never be a claim that an 
association engaged in any “willful or wanton misconduct.”  In the absence of 
such conduct, a local association may respond firmly when threatened with 
litigation by a disgruntled member involved in a professional standards 
proceeding. 
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COMMON CORPORATE QUESTIONS 
 

There are a number of recurring questions which are posed to association 
executives (“AEs”) and officers, particularly during difficult economic times.  The 
answer to many of these questions lies within the Michigan Nonprofit Corporation 
Act. 

Profit or Nonprofit Corporation? 
 

When AEs and officers are looking for answers to corporate questions, the 
first thing that needs to be determined is what law governs the association.  There 
is oftentimes confusion on this issue which arises from a loose use of terms.  On 
more than one occasion, members believe that an association is organized on a 
“for-profit” basis.  This leads them and their lawyers to believe that the association 
is governed by the provisions of the Michigan Business Corporation Act.  They are 
often led down this path based upon their understanding that the association is 
not tax-exempt. 

The issue of whether an association has obtained an exemption under 
section 501(c)(6) of the Internal Revenue Code does not address this question of 
whether the association is organized as a profit or nonprofit corporation under 
Michigan law.  An association of REALTORS® in Michigan may be organized as a 
nonprofit corporation but claim no exemption under Internal Revenue Code 
section 501(c)(6). 

We have checked.  Every REALTOR® association formally incorporated 
under Michigan law is incorporated as a nonprofit corporation.  Thus, any 
corporate questions to be resolved under Michigan law will be resolved under the 
Michigan Nonprofit Corporation Act (the “Act”). 

 
Disclosure of Information 

 
On occasion, associations receive requests or demands from members for 

very detailed information about the financial affairs of the association.  These 
requests can include information as to the salary and benefits of employees of the 
association, specific expenditures by the association, and account balances of 
the association.  The question arises as to what information associations are 
required to provide to members by law or what members are entitled to know 
about the affairs of the association. 

Many members somehow believe that the Michigan Freedom of Information 
Act (the “FOIA”) applies to a nonprofit corporation.  There is absolutely no 
question – the FOIA has absolutely no application to a Michigan nonprofit 
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corporation.  The FOIA only applies to governmental entities. 
The amount of information an association is required to provide its members 

is very limited under the Act.  First, under section 487(1) of the Act, upon written 
request by a member, the association is required to mail to the member its 
balance sheet as of the end of the preceding fiscal year, its statement of income 
for that fiscal year, and, if one has been prepared by the association, a statement 
of source and application of funds for that fiscal year. 

Second, if a member provides at least ten days’ written demand, the 
member is permitted under the Act to examine “for any proper purpose,” either by 
himself or through his agent or attorney, during regular business hours at the 
location where the records are maintained, the minutes of members’ meetings 
and the record of members.  Again, under the Act, an association is only required 
to make the minutes of meetings available for review by its members.  Also, under 
section 487(2) of the Act, the member is permitted to make “extracts” (i.e., 
copies) of those documents. 

Finally, if members want greater detail, they have to proceed to the circuit 
court.  A circuit court, upon proof by a member of a proper purpose, may require 
an association to produce, for examination by a member, the books and records 
of account, minutes, and records of members of the association.  There is no 
reported case law in Michigan describing what a “proper purpose” would be for a 
member seeking to examine the books and records of account of the association. 
Members usually express surprise at the limited amount of information they are 
entitled to receive under the Act.  There are a couple of good reasons why 
members are entitled to so little information under the Act.  First, each REALTOR® 
association in Michigan is organized so that it acts and operates through its 
officers and board of directors.  All persons acting as directors and officers are 
privy to all information of the association.  They are also bound by a duty of 
confidentiality as part of the fiduciary duty which they owe to the association.  
Second, while associations may be organized as nonprofit corporations, they are 
nonetheless in a competitive environment by reason of NAR’s board of choice 
policy.  An association would be deemed to exercise good business judgment if it 
chose not to, for example, make public the salaries and benefits of its employees 
or, as another example, the financial condition of its multiple listing service.  
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